MRPHY QL CRP.
| BLA 98- 409 Deci ded Decenber 16, 1998

Appeal froma decision of the Drector, Mneral s Managenent Service,
hol ding that a notice of appeal was untinely. M& 98-0112-CS.

Rever sed and renmanded.

1 M neral s Managenent Service: General | y--Rul es of
Practice: Appeals: Tinely FHling

As used in 30 CF.R § 290.5(b), a docunent is
transmtted when custody and control of the docunent is
surrendered to an agency charged wth delivering the
docunent to the proper office.

2. M neral s Managenent Service: General | y--Rul es of
Practice: Appeals: Tinely FHling

The fact that an envel ope containing a notice of appeal
bears a postrmark after the date that the notice of
appeal was due, while relevant, is not preclusive of a
finding that the notice of appeal was transmtted prior
to the date due wthin the neaning of 30 CF. R §

290. 5(b) .

APPEARANCES Tinothy D New Esqg., H Dorado, Arkansas, for Mirphy Q|
Qorporation;, Geoffrey Heath, Esq., and Christopher P. Salotti, Esqg., dfice
of the Solicitor, US Departnent of the Interior, Véshington, DC, for

M neral s Managenent Servi ce.

(P N ON BY ADM N STRATI VE JUDE BURX

By letter dated March 24, 1998, the Chief, Production Accountability
Branch, Gonpliance Verification Ovision, Mneral s Managenent Service
(M), infornmed Mirphy Q1 Gorporation (Mirphy), inter alia, that, because
MVE had been unabl e to resol ve a reporting di screpancy wth the operator of
certain GCS | eases, it was hol ding various | essees of record and owners of
operating rights, including Mirphy, responsible for their proportionate
share of the vol une discrepancy. Mirphy was directed to submt an
adj ustnent report show ng vol unes as indicated in an encl osed schedul e and
to
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tender any additional royalties due thereon. Mirphy was al so advi sed of
its right to appeal this determnation in accordance wth the provisions of
30 CF.R Part 290.

The record indicates that Mirphy received its copy of this letter on
March 31, 1998. By letter dated April 30, 1998, Mirphy fornal |y appeal ed
fromthe MMB determination, noting that its records did not support the
vol unes reported by the operator. This letter was recei ved by MVB on My
5, 1998, in an envel ope postnarked May 1, 1998. By instrunent dated My
20, 1998, MV& inforned Murphy that it coul d not consider Mirphy' s appeal
because it was untinely. Mirphy thereupon appeal ed that determnation to
thi s Board.

Together wth its appeal, Mirphy has submtted an affidavit fromits
attorney who attests that "[oJn April 30, 1998 | signed and placed into the
Lhited States mail a Notice of Appeal regarding” the MV deternmnati on.
Murphy notes that, while M apparently relied on the fact that the notice
of appeal was postnmarked 1 day late in rejecting the appeal, thereis, in
fact, no provision in the regulations which requires a postnark wthin the
30-day period as a precondition to finding that the appeal was tinely
transmtted.

In response, MVB argues that its rejection of Mirphy's appeal was
proper. Noting that the Departnent has repeatedly held that it nmay not
entertain a late noti ce of appeal, MV asserts that its decision was
clearly correct since the envel ope containing the notice of appeal was not
tinely postnarked and, under applicabl e precedent, the postnark is
presunptively the date of transmttal. (MB Answer at 3-4.) Furthernore,
ME argues that, even if the Board considered Mirphy's affidavit fromits
attorney as evidence of transmttal, the affidavit woul d not actually
establish that the notice of appeal was transmtted tinely since it does
not state whether the subn ssion was personal |y handed to a postal enpl oyee
or dropped into a mail box at night. (MW Answer at 4-5.)

Initially, we note that this Board has held that, just as the failure
of a party totinely file a notice of appeal to the Board deprives the
Board of the jurisdiction to consider the appeal (see, e.g., BLMv.

Fallini, 136 | BLA 345 (1996); hited Sates Forest Service, 124 |BLA 336
(1992)), so, too, the late filing of a notice of appeal to the Drector,
MVB, pursuant to the procedures established by 30 CF. R Part 290, requires
di smssal of the appeal by the Drector unless the late filing can be

wai ved under applicable regul ations. See Wil ter Van Nornan, 114 | BLA 56,
62 (1990); Pennzoil Ol and Gas, Inc., 61 IBLA 308 (1982). Wiile there is
no question that the notice of appeal herein was, in fact, filed late since
it was not received wthin 30 days as required, resol ution of the appeal
turns on the issue of whether or not the delay in filing coul d be wai ved
under the applicable regulation, i.e., 30 CF. R 8 290.5(b).

[1] For nany years, the regulations wth respect to MB (and its
predecessor, Geol ogi cal Survey) appeal s provi ded no exception to the
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strict rule that a notice of appeal nust be received wthin 30 days to be
considered tinely. See Mesa Petroleum @., 44 |1BLA 165 (1979). In 1989,
however, the regul ati on was anended to permt consideration of a late filed
appeal if the notice of appeal was transmtted to the proper office wthin
the period inwhich it was required to be filed and it was actual |y
received not later than 10 days fromthe due date. See Qonoco, Inc., 115

| BLA 105, 106 (1990). In anending this regul ati on, MV specifically noted
that this amendnent woul d bring its procedures into line wth those of this
Board as set forth at 43 CF. R 88 4.401 and 4.411. See 54 Fed. Reg. 52796
(Dec. 22, 1989).

The regul ation now provides, in relevant part, that:

A notice of appeal nust be filed wthin the tine provided in
§ 290.3 of this title. If the notice of appeal is not received
inthe proper office wthinthat tine, the delay infiling will
be waived i f the notice of appeal is filed not later than 10 days
after it was required to be filed and it is determned that the
noti ce of appeal was transmtted to the proper office before the
end of the tine required for filing in 8 290.3(a)(1) of this
title.

30 CF R 8290.5(b). Sncetheinstant appeal turns on the interpretation
of the phrase "transmtted to the proper office" and that |anguage was
expressly added to bring MV appeal s in line wth Board and BLM practi ce,
we believe our interpretation of this phrase in the context of 30 CF. R §
290. 5(b) nust be guided by our past interpretations of 43 CF. R 8§ 4.401
and 4. 411.

In Lhited Sates Forest Service, supra, we defined the concept of
"transmtted” wthin the anbit of 43 CF. R § 4.401(a) as enconpassi ng the
"rel i nqui shnent of possession and control to an agency charged wth the
delivery of the docunent” to the proper office. 1d. at 338. Ve believe a
simlar interpretation nust be accorded to "transmtted" wthin the
confines of 30 CF. R § 290.5(b), given both the simlarity of the
structure of the two regulations and the fact that the Board s regul ation
was specifically referenced in the regul atory preanbl e to the MVB
regul ation. Accordingly, we hold that under 30 CF. R § 290. 5(b)
transmttal of a notice of appeal occurs when the custody and control of
the docunent is surrendered to an agency charged wth delivering the notice
of appeal to the proper office.

[2] Appellant essentially argues that it conplied wth the
requi renents of the regul ati on by depositing the notice of appeal in the
US nails onthe date that it was due, a fact attested to by its
attorney's affidavit. M, on the other hand, argues that, 1nasnuch as the
envel ope contai ning the notice of appeal was postnarked after the date due,
it isinpossible to find that the docunent was, in fact, tinely
transmtted. O this point, however, we find oursel ves in agreenent wth
appel | ant .
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Wile it istrue that the preanble to the rule noted that evidence
show ng tinely transmssion "coul d be a postnark” (54 Fed. Reg. 52796 (Dec.
22, 1998)), there is nothing in the regulation, itself, which can fairly be
said to establish a requirenent that the envel ope contai ning a notice of
appeal nust be postnarked on or before the due date as a precondition to
appl ying the regul atory provi si ons.

In this regard, we would contrast the regul atory | anguage of both 30
CFR 8 290.5(b) and the Board's own grace period regul ations wth that
whi ch controls filings under the nmining cla mrecordati on and nai nt enance
fee regulations (43 CF.R 8§ 3833.0-5(m). That latter regul ati on defines
"filed" as "being recei ved" by the proper BLMoffice and then notes that,
for the purpose of conplying with various specific requirenents, "a filing
or feeistinely if received wthin the tine period prescribed by |aw or
if mailed to the proper BLMoffice, is contained wthin an envel ope clearly
post narked by a bona fide nail delivery service wthin the period
prescribed by | aw and recei ved by the proper BLMSate Gfice by 15
cal endar days subsequent to such period." 43 CF R 8 3833.0-5(m). This
BLMregul ation clearly requires that the envel ope contai n a postnark
evi denci ng cancel | ation on or before the date that filing was due as a
precondition to allowng an otherwise late filing to be treated as tinely
and our decisions have so held. See, e.g., Qifford T. Federickson, 144
| BLA 105, 107-108 (1998); Mchael J. Wittle, 142 IBLA 61, 63 (1997);
BelInetal Enterprises, Inc., 140 IBLA 76, 78 (1997). The MVB regul ati on
set forthat 30 US C 8§ 290.5(b), on the other hand, sinply does not
establ i sh the exi stence of a postnark evi denci ng cancel | ation on or before
the due date as the sine qua non for a determnation that the notice of
appeal was tinely recei ved.

In the instant case, we have a notice of appeal which was dated within
the 30-day period and an envel ope which was postnarked 1 day late. V¢ al so
have counsel 's affidavit that he transferred custody and control of the
envel ope contai ning the notice of appeal wthin the 30-day period al | oned
for the filing of the notice of appeal. Qounsel's statenent, while
certainly self-serving is, neverthel ess, evidence of tinely transmttal of
the notice of appeal. 1/ @nsidering all the facts of this case, we
bel i eve counsel has established, by a preponderance of the evidence, that
the notice of appeal was tinely transmtted and, inasnuch as it was
actual ly received wthin the 10-day grace period provided by 30 CF.R 8§
290.5(b), we hold that the notice of appeal was tinely.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision

1/ Oontrary to M suggestion, there is no requirenent that the Post
Gfice be open for business at the tine that the transfer of custody and
control of the docunent occurs.
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appeal ed fromis reversed and the case files are remanded to the Drector,
MVE, for consideration of the substance of the appeal .

Janes L. Burski
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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